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1	Executive Summary
1.1	Setting the maximum monetary penalty Ofqual may impose on awarding organisationsThe Government is committed to ensuring that the qualifications and exams system is fair for all students, has full public confidence and is as rigorous as the best in the world. To support these policy objectives we need a strong regulator, with powers to hold awarding organisations to account if they fail to meet high standards of quality and performance.
1.2	Ofqual is the regulator of qualifications, examinations and assessments in England, and vocational qualifications in Northern Ireland. It is responsible for maintaining standards in qualifications and examinations, improving confidence in the system, and distributing information. It gives formal recognition to organisations that deliver qualifications (awarding organisations), and sets conditions of recognition which they must meet. It accredits their qualifications and monitors their activities, including fees. Ofqual works with regulators of qualifications in Wales and of school qualifications in Northern Ireland.
1.3	Ofqual, currently, only has two enforcement powers- the power to give directions to an organisation where a recognition condition is not being met, and the ultimate sanction of either partially or fully withdrawing an awarding organisation's recognition. It therefore does not have the flexibility to act proportionately to deter poor practice without introducing undue risk for schools, colleges, learners and awarding organisations. The Education Act 2011 gives Ofqual the power to impose a monetary penalty, where a recognition condition has not been met.  The Government's intention is to commence this power as soon as possible, to give Ofqual the full toolkit of enforcement powers that can be used in a targeted, consistent, appropriate and effective way and bringing Ofqual into line with similar regulators. Ofqual will consult separately on its policy for imposing a monetary penalty, and other related changes, in January 2012.
1.4	This consultation is about the secondary legislation which defines how turnover is calculated, for the purposes of limiting the monetary penalty that Ofqual may impose on a recognised awarding organisation to 10% of the organisation's turnover. This will give those awarding organisations certainty about the potential maximum monetary penalty which may be imposed.
2	Background and Context
2.1	Following the errors in the summer 2011 exam papers, the Government decided to give Ofqual new powers to impose monetary penalties on awarding organisations which commit breaches of their conditions of recognition. This addresses a current gap in Ofqual's toolkit which has nothing between the power to direct and the ultimate sanction of withdrawing the awarding organisation's recognition.
2.2	Amendments to the Apprenticeships, Skills, Children and Learning Act 2009 introduced by the Education Act 2011 give Ofqual the power to impose a monetary penalty on an awarding organisation recognised by it if it appears to Ofqual that the organisation has failed to comply with a condition to which the recognition is subject.  The amount of the penalty may be whatever Ofqual decides would be appropriate subject to a limit of 10% of the organisation's turnover (to be determined in accordance with an order made by the Secretary of State).  This is in line with the powers other regulators have.11 - For example, the Electricity Act 1989, Railways Act 1993; the Water Industry Act 1991; the Communications Act 2003 and the Postal Services Act 2011
2.3	Calculating turnover for the purposes of the 10% cap on the amount of a monetary penalty is a complex and sensitive issue given the variable nature of awarding organisations.  The policy intention in setting a cap is to ensure that monetary penalties can be set at levels that: - are proportionate and recognise the different size and nature of awarding organisations;- are sufficient to act as a deterrent whilst not introducing undue risk for awarding organisations;- would give Ofqual a reasonable degree of flexibility particularly for serious breaches;- but also give awarding organisations some certainty about the potential maximum penalty.
3	The Proposal
3.1	The purpose of this consultation document is to gather the views of a wide range of stakeholders who will potentially be directly affected by Ofqual's new power to impose a monetary penalty. This maximum monetary limit will not determine the penalty Ofqual will impose on a recognised body. Ofqual will consult, in January 2012, on its power to impose monetary penalties and how it will implement other changes to its powers.  The views expressed as part of this consultation will inform the secondary legislation which will define turnover and so set the maximum monetary penalty Ofqual may impose on an awarding organisation.   We expect the secondary legislation to be put before Parliament in the spring.
3.2	Defining turnover to calculate the maximum penaltyIt was the Government's original intention to define turnover for the purposes of this monetary penalty limit as turnover in relation to regulated activities: the amounts derived by a body's activities so far as concerned with the award or authentication of qualifications to which Part 7 of the Apprenticeships, Skills, Children and Learning Act 2009 applies.2 2 - -See House of Lords Debate 24 October 2011 Hansard columns 565-566
3.3	In considering the wide range of recognised awarding organisations, it is apparent that a number of organisations do not have turnover directly related to the award or authentication of qualifications.  This may be because there is no or minimal income directly related to the regulated activity (such as an organisation which is an employer awarding qualifications to its employees for free or one where other income is used to meet the costs associated with the award of qualifications).  So using turnover related to regulated activities as the basis of determining the cap could produce a zero or low limit.  This would mean that the sanction would be ineffective against that category of awarding organisations which attract negligible or no turnover from regulated activities even if they go on to commit a serous breach of their conditions of recognition. This is contrary to the Government's intention to ensure this penalty can apply fairly across the entire spectrum of awarding organisations, regardless of their nature or size.
3.4	We therefore considered another option for defining turnover using all the turnover of the recognised body.  Using all turnover would mean the cap was sufficient to enable Ofqual to establish a credible monetary penalty policy for all recognised awarding bodies.  In cases where regulated activities account for a small proportion of an organisation's business, the cap may be relatively large compared to the scale of the regulated activities.  However, the size of the cap does not directly determine the level of penalty, and it does not free Ofqual from the obligation to set a penalty that is proportionate.  In such cases, it may therefore be that the penalty would be very much smaller than the cap.  The size of the penalty would be determined by Ofqual, and its consultation in January 2012 will set out how it will determine the level of the penalty.  
3.5	We recognise that there are some risks to this approach.  However, balancing the desirability of the monetary penalty applying across all recognised awarding organisations against these risks; the fact that the level of the monetary penalty is not directly determined by the cap but by Ofqual's monetary penalty policy; and given the opportunity for those who are concerned to comment on the policy on which Ofqual will be consulting, we judge that this is the preferred option. 
3.6	Turnover for purposes of the cap would be defined as the amounts which are derived from the provision of goods and services falling within the recognised body's ordinary activities in England and Northern Ireland, after deduction of trade discounts, value added tax and other taxes based on the amounts so derived.
3.7	Ofqual may only apply the monetary penalty up to a maximum of 10% of turnover and then only if it was proportionate to do so. This 10% maximum limit will apply to the turnover of the organisation that is recognised by Ofqual as the awarding body and not a parent organisation. We would welcome views on this proposal.
3.8	There may be other options for defining turnover for the purposes of a cap and we would welcome any views on these.
3.9	The relevant period over which turnover is determined The period over which turnover is determined is the last business year preceding the date of the notice Ofqual gives an awarding organisation for breach of a condition. A "business year" is defined as a period of more than 6 months in respect of which the awarding organisation has published or produced accounts. If that period is more or less than 12 months, the turnover is divided by the number of months and multiplied by twelve. However, if there is no preceding business year e.g. either because no accounts have been published or produced or the awarding organisation has been operating for fewer than 6 months, then turnover is worked out by reference to the twelve (whole) months preceding the date of the notice. If the organisation has turnover for less than twelve months then, once again, turnover is divided by the number of months and multiplied by 12.
4	How To Respond
4.1	Consultation responses can be completed online at www.education.gov.uk/consultations (​http:​/​​/​www.dcsf.gov.uk​/​consultations​) 

or by emailing OFQUAL.POWERS@education.gsi.gov.uk (​mailto:OFQUAL.POWERS@education.gsi.gov.uk​)
5	Additional Copies
5.1	Additional copies are available electronically and can be downloaded from the Department for Education e-consultation website at:  http://www.education.gov.uk/consultations  (​http:​/​​/​www.dcsf.gov.uk​/​consultations%20" \t "_blank​)
6	Plans for making results public
6.1	A summary of the results of the consultation and the Department's response will be published on the DFE e-consultation website in spring 2012.  We will attempt to incorporate your comments where possible but this will not always be possible. 


